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Juveniles have many more civil and statutorj^rights today ' 
than they have had historically. The juvenile,, Right to Privacy 
has^een expanded through three basic^means: first, by federal 
and state court decisions, such as " Foe v Vanderhobf and the 
D a nfQrth .decision; second, -through legislation,- including parts 
of Public Law 94-L42, Education for all Handicapped Children Act, 
and the Family Educational Rights and Privacy Act; and third, • 
through changes in local practices . Because the juvenile has 
more acknowledged rights, those' providing services need to 
recognize those rights, separate from their parents, to a great- 
er degree.. This expansion of rights has paralleled the "expan- 
sion of the school counseling role" from a strictly educatiSnal- 
vocational orientation to one including ^crisis and personal 
problem counseling as well. ^ 

/This rise in the difficulty of problems has increased the 
need for greater confidentiality outside the counseling situa- 
tion. Because of the increased juvenile rights, arid the greater 
.need for better counseling skills to help with the larger prob- 
lem's of the students these days , th£ professional stature of the 
counselor has been raised. The rise in 'professional stature 
means that more is. expected from the counseling relationship 
than w^s previously needed. ^These expectations .also raise the 
potential of liability in civil &nd criminal i actions as people 
expect more quality f roriT the counseling relationship. 2 -. 



, Because thes;e rights of the juvenile exist, the 

professional needs to be continually updated on the changing . 
nuances of. the interpretation of the law. Historical background 
of the basic rights is needed by counselors and appropriate re- 
sponsible-administrators, so that 'new material maybe recognized 
-and processed. ■ This paper provides some of the crucial back- 
ground about the Rights of Privacy and confidentiality within 
the context of school counseling. ' 

This paper will deal with the following topics: first, a' 
general statement of the Right of Privacy -as presented by 
Warren and Brandeis in 1890; 3 second, the ' four categories- of 
Right of. Privacy as 1 defined by Prosser in 1960 third, the 
extension of that Right, of Privacy to juveniles^as- clients of » 
school counselors; and last, the general application of confi- 
dential and privileged communications by school counselors, 
because of Right of Privacy of students, parents, and school 
staff clients . ' 



GENERAL STATEMENT OF EfrGHT OF PRIVACY 

People's interest in being^free from physical attack, 
injury, and physical pain inflicted by someone else is almost 
universal. In all common law jurisdictions" it is protected by • 
law'. 5 Although the pain suffered by each victim of physical-.' 
attack may. vary from case to case, all physical evidence of the 
attack is objective and can be measured. Injury from invasion 



**©f privacy, is not always so easy to evaluate objectively. 
Although everyone would seemingly need some sort of protected ■*» 
life space, the amount of seclusion needed differs from indivi-' 
dual to individual. One person may be pleased. and flattered 
by publicity, but another may become physically or mentally ill 
because of disclosures. Historically, the courts have been 
slow to rule in favor^of Right of -Privacy settlements based 

upon a "state of mind" of the .individual ' as a result of public- 

6 • ' 
ity. The court cases were decided on the basis of defamation,' 

or- the invasion of some property riglit- 5 , 8 or a breach of confi- 

- Q . • 

dence or implied contract . \ 

In 1890, Samuel D. Warren and Louis D, Brandeis wrote an 

article published in the Harvard Law Review with the title "The 

/. 10 
Rj/ght to Privacy." Their stated purpose was: 

to consider whether the existing law affords 
a principle which can properly be invoked *to 
protect the privacy of the individual, apd, if 
it does, what .the nature and extent of such 
protection is.H 

THey also stated that: \ 

the common l^w secures to each ^dividual the 
right of determining, ordinarily, to what 
extent his thoughts >< sentiments , and "emotions 
shall be communicated 'to J others , 12 

Another principle in the article was that: . 

^ the right of property, in its widest sfense 
including all possessions, including all • 
rights and privileges, and hence embracing 
the right to be an inviolate personality, afforHs 
* % alone, that' broad basis upon which the protection 
which the individual- demands can be rated. 13 



The catalyst fdr this article was the problem of the press 
and theyyellow journalism 11 of that time. 14 

The growing, excesses of the press made a- 
remedy upon such. a distinct ground essential 
to the protection of private individuals 
against the unjustifiable inf liction c of mental 
pain and distress. 15 

Prior to the time this article was written, the courts 

K • * 

'demonstrated a pattern 1 of leaning toward a recognition of the 

1 ' 16 ' 

right to be left* alone . , There have been many legal articles 

against and many more in favor <pf the Right to Privacy. In 

196l the New York % Court of Appeals rejected 5 the Right of 

19 • ' " n 

Privacy: The uproar from this case encouraged the New lork 

State legislature to pass a 1903 law in favor of the Right of 

Privacy. " It was both a misdemeanor and. a tort to make use of 

the name, portrait, or picture of any person for "advertising- 

purposes or for the purposes of trade 11 withdut his written con- 
21 

sent. This law is still in effect ,in New -York, and is well 
established with over a hundred decisions based on- it.^ 

^WRile the New York courts were handing down major deci- 
sions, the leading case was actually decided in 1905 by the 

Georgia* Supreme Court. Pavesich v New Englancp Life Insurance 

23 * 
Company . presented the case of an advertising campaign which 

used the plaintiff's name and picture, and printed a false » 

testimonial from him. Georgia used the New York statute, re- 

jected the Roberson v floberson Folding-Box Company decision 

fronv the 1902 New York Court of Appeals, accepted the Warren 



and Brandeis opinions , and. recognized the principle of the Right 

* * 

of Privacy in deciding for the plaintiff. 

The court opinions were still divided between the sides for 

and against a principle of Right to Privacy untii 1939, when the 

Restatement of Torts w,as published. 25 The "tide set in strongly 

in favor of recognition, and the rejecting opinions began to be 
24 

overruled. 11 There are only four states which have rejected 

the right of privacy in the courts, and which have' said instead 

that a change in the old common law must be made by the legis- 

26 

lature rather than the courts . - 



PROSSER'S FOUR FORMS OF RIGHT OF PRIVACY 

0 m ' 

*> ■ . 

^ Prosser's Firs>t Form: Appropriation 

William Prossef,' in the Handbook of the Law' of Torts , 

and an earlier article* in the Calif o rnia' Law Review, describ-. 

■ * 

ed a set of four forms of the invasion of privacy toft actions. 
The first is APPROPRIATION, or the using, "for the defendant's 
benefit or advantage, of the plaintiff's name or likeness." 3 ^ 
This was the form named in the New York Civil Rights Law in 1902 
and the Georgia Supreme Court case in 1905. 31 lj>e intention 

must be. to steal the plaintiff's identity for some advantage, or 

32 * ' 

some "tortious use," The name may be used for a novel, but 

it needs to be proved that the identifiable name and personality 

were placed there for the defendant* is advantage (to sell more 



books?) to be a tort action. 0 A fictional figure in a novel 
may have -the plaintiff's character, occupation, general outline 
of his career, and many real incident's (as long as the cdrrect 
.. name is withheld) without becoming a cause for* -tort action binder 
Appropriation. ... 
Prossgr's Second Form: Intrusion 

- The second form is' INTRUSION, 35 'and includes examples, of 

physical intrusions on the plaintiff, s physical solitude or. 

36 *?7 ■* ' 

seclusion, into. a person's home, * or into pl'ace of busi- 
ness, 38 electronic eavesdropping, 39 and peeping into windows..^ 0 
The closest . counseling application would seem to be the' one of 
tape-recording counseling sessions without permission.^ 1 

The principles included in- the Intrusion form" include the 
purposeSl act of infl&'tfting mental distress on another person.^ 5 
(Counselors may be inyoTved after the fact with clients suffer- 
ing mental distress effects.) When mental disturbance is* treat- 
ed by itself' in the courts, then extreme outrage, non- trivial 
liabilities, and serious mental harm (shown preferably by phy-- 
sical illness effects) are required. -Dean Prosser states 
that when privacy, intrusion, and "intentionally inflicted men- * 

tal distress" are taken together in a single tort action, the 

- . ' J - l 

aforementioned requirement for mental disturbance is no longer 



44 

necessary. : 



* Professor Bloustein adds the dimension of individuality 
and human dignity to this form. ' He woultf like to have Right to 



Privacy defined- in. a general ethical sense of "an affront to 
human dignity" rather than the more specific points described 
by the four points of Prdsser. Intrusion is "demeaning to indi- 
viduality . " A5 A woman's legal right to experience childbirth, 
without v the public" watching, 46 is not dependent cfn protecting 
her emotional stability but instead it is dependent on the 
desire to respect her -rights for individuality and human dignity . 4 
Prosser stated in a reaction article" that he had- ndt^seen a 
particular court case which had been decided in this manner. 
The 'constitutional protections. of the Fourth Amendment 
^against unreasonable search and seizure by all government agents 
(the Fourteenth Amendment extends 1 the obligation to States, as 
well) are based on protecting agaijist intrusions, into privacy. 
It doesn't provide relief in cases (Of intrusions by private- 
citizens, 48 but public and private^ instrusions of privacy- are 
treated as equally ^rohg. The Fourth Amendment would seem to- 

I 4 

frame arguments forithe intrusion principle for the private in- 
dividual, as well*. 1 

• 1 <" 

The Intrusion Principle is also incorporated into the 

Family Educational Rijghts and Privacy Act of 1974 (FERPA) 

through its protection of the family right to limitation of 

access to student school -records to people with a "legitimate 

educational interest. 'r 9 ( FERPA,j-also called the Buckley Amen d- 

;T - « 

ment, primarily deals jwith Prosser's last two forms of Invasion 

/ I 

of Privacy, but the sections restricting most people from -. 



looking at student educational records 5 ^ would- seen* to show 

s 

« m * 

recognition. of the Intrusion Principle, when applied to govern- 
ment agfencies'not named in^FERPA (including police departments 
and school board members). 

Conditions for Intrusion include: (1) that there must 
be purposeful prying cr intrusion; v (2) that the< intrusion must 

be something which would be offensive or objectionable to a • 

* • * *■ 

reasonable person; and (3) that on the public street, the plain- 
tiff- has no legal right, to be alone, and someone who is just 

CO 

following and watching is not invading privacy. • Someone who 
takes a picture of a .couple kissing on the public street- may 
publish it as public information . 52a " 
Prosser's Third Form: Public Disclosure V' 

• The Buckley Amendment provisions and' confidentiality of 
counseling information from the client are directly related to 
the third form of Right of Privacy: PUBLIC DISCLOSURE of Pri- 
vate Facts. It covers publicity of private information, even 
though the information is true*" and there is., or is not, a case 
for defamation. , 

* 

The leading case is Melvin v Reid ,^ where the defendant 
made a movie about the plaintiff's former life (forgotten for 
s,pven fears) as a prostitute. She had made a new life, and was 
disturbed, offended, and humiliated in her community. The case* 
was decided on the plaintiff's right to privacy, the> Warren and 
Brandeis article, and a Calif or^ia Constitutional provision 



which guarantees "unalienable rights" of "enjoying and defending 
life "and liberty; and pursuing and obtaining safe', y and happi- 
ness. ~ 

Forced disclosure is included in the Fifth" Amendment privi- 
. .lege against self-incrimination, the Miranda v Arizona .decision 
(which directs police questioning of suspects),, 58 and the 
First Amendment values of freedom of speech and freedom of ■ s 
association (which forces the government to. show' an "overriding ' 
and compelling" interest in order to* force disclosure of organi- 
zations joined and who the members of those organizations are).^ 
The Privileged Communications statutes extend this Right of 
Privacy to confidential relations, when the information might* 
have been required to be stated in court. Restrictions on. ' ' 
electronic surveillance devices are also covered. 60 

Limits .to this form ofNright of -priwacy fall into .three 
areas. 51 The firs.t is that the disclosure of the priyate 
facts must be a public disclosure, and not a private one. Post- . 
ir.^ a notice (public disclosure) naming a -victim of rape, 62 or 
yelling a fact of someone else's indebtedness on a public 

screet is not allowed. Telling about the indebtedness N to the 

63 ' * 
plaintiff's employer, or to any other individual, or- eVen to 

64 * * X> 

a -small group (private disclosure) is allowed as long as 

there is not a breach of contract, trust, or confidential re'la-'"' 
tion. 65 In" deciding whether to tell someone information con- 
tained in a s'tudent file, in .a case not listed specifically in 



\ 



FERPA, it must be a private disclosure, not a public one, and 

"demonstrated educational interest 11 must be shown. 66 

The second limit to' chiming disclosure is that the facts 

\ 

given must be private facts, not public facts. If the -fact's 
are public record (like marriage license date and names, or * 

'birth or death records), then the plaintiff cannot complain. 
If,. however, personal, information ■ from a counseling session or 

student educational record is copied and made public (without 

permission), then the crt'uation fails under Public Disclosure, 

and FEftPA regulations. 67 

The third limit is that the public disclosure must be " 

something which would be offensive or objectionable to a xea- 

68 

sonable person. , A newspaper story about a camping trip on 
Mt. Lemmen. should not shock an ordinary and reasonable man, 
h-ct if a description of sexual relations with his wife, while 
.Qn the trip, was included, then" t&t^SffiS^^* obj ectionable . 

A specific school-delated case is the tme of Kenny v 
G urley in Alabama i» 1923. A girl was sent home with a note to 
the, .parents only, which said , she could never return to the 
school, because of a health' problem. The appeal court ruled 
that the privileged communication was handled appropriately . 6 ^ 

Another case in Washington State in 1955 produced a^set 
of guidelines for judging whether the privileged communication 
has been handled correctly, and without invading the privacy 
of people involved: 
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(1) The' communication must be made in good 
faith; * 

(2.) It must promote, an acceptable interest; 
(3") The statement is limited in scope to this 
purpose ; ^ 

(4) The occasion for transmittal is proper; 

(5) Publication has been made to proper parties 
in h proper manner. 70 

It wpuld seem that the reports and letters tegarding stu» 
dent evaluation, grades, Conduct , and other information should 
use these guidelines beforte letting ffhem become official stu- 
dent educational records or notes sent home. 

,# 

Prosser's Fourth Form: . False Light 

Prosser's fourth principle is publicity which creates 
FALSE LIGHT in the public eye. 71 DeairT*rosser described the 
first case of this "form as Lord Byron v Johnston , 72 in ( which 
the poet, in 181-6, sued to stop publication of a bad poem, 
written by someone else, but credited to him. Prosser also in- 
dicated that these "false light" cases all involve reputation 
and "obviously differ from those of intrusion, disclosure of 
private facts , or appropriation, in this way." 73 Dr. Bloustein 
of New York University Law School has stated that Dean Prosser's 
forms are too limited, and they should 'be combined into one 
broad action called "An Affront. to Human Dignity." His approach 
includes not only reputation, but also the value of the "assault 
on the individual personality and dignity." 7 ^ 

Generally the principle of "False Light" includes three 
kinds of cases . 7 ^ The first involves the plaintiff's picture, 
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12 

which is used to show some connection with a book or article, ' 

v ■ 
when there is no personal connection at all. 76 An example of 

this might b.e a picture of an honest Superintendent of Schools 

/that appears among others, and without comment, in a story 

about corrupt school officials in the state. Another example of 

this is one of the right or wrong use of the picture. In one 

city newspaper, a picture was published with an article. It 

was a man, in a public place, hugging his wife. The photograph 

was published with an article, but with no particular reference 

to the picture in the article. 77 In another newspaper, the 

same pose taken at the same time was used to show the "wrong 

kind of 16ve consisting wholly of sexual^ attraction and nothing 

t 78 ' • " 

else. ' - The complaint about the first article and picture, 

against the publisher, was dismissed, 79 and the second case suc- 

ce^cfed -against the other publisher, because of the connection 

on 

with reputation. * 

The second kind of "false light" case involves publicly 

giving false credit for some opinion or statement, such as in 

81 

books or articles, unauthorized use of a name on a petition, 82 

so 

or— when a candidate for office , or filing suit in the plain- 
tiff's name without permission. 8 ^ The last kind of case in- 
eludes those in which the plaintiff's name, photograph, or 
fingerprints are placed in display with similar items Connected 
with convicted criminals, when the plaintiff had never been 

o c 

convicted of a crime. 
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EXTENSION OF RIGHT OF PRIVACY TO INCLUDE JUVENILES 

What about extension "of Prosser's four forms of-ITort 

action? America seems to be alone in the coverage under Right 

of Privacy in the common law countries. It has never been re- 

cognizj|ti separately in England, Canada, New Zealand, Australia, 

or "other jurisdictions sharing the heritage of common law." 86 

Spme courts have recognized the Rigtit of Privacy on "common 

law," 87 Others on "constitutional mandate," 88 and others on 
ii 89 

"natural law." Professor Bloustein, as mentioned before, 

feels it should be based on case£\involving "an affront to 
* i90 > 

human dignity. 11 Dean Prosser ; answered the professor's- claim 
with the statement tha*< there doesn't seem to be any case to 
support that statement, but that it doesn't mean that there 
won't be one later as more cases and situations present them- 
selves for ate*yLsion, * 

An extension of the right of privacy to minors has been 
forming for a long time. The idea of children as humans with- 
in the law was brought into facus in 18 74 in New York City, 
when the leading child abuse case was tried under the cruelty 
to animals act of New York City. New York state later passed 
legislation which provided better protection for children under 
child abuse. Another focus point occurred in 1971 jwhen the 
Twenty-Sixth Amendment was passed and gave the eighreen-year-/ 
old the right to vote. The eighteen-year-old gradually has* 
been given the title of adult at that age in most states. 



'During those intervening years between 1874 and 1971, ^many 

court jurisdictions decided that children were "persons" under 

the Constitution, and "in loco parentis" procedures were being 

adjudged and legislated dqpn to a minimum. 9 ^ 

The Supreme 'Court decided that "neither the Fourteenth 

Amendment nor the Bill of Rights is for adult s "alone , v and 

extendedlmany fundamental lights to j uveniles , 95 ' including : . 

First Amendment rights to free speech 96 and free exercise of 
97 

religion. 

/ 

A few early cases recognized some procedural and equal 
protection rights of children, 98 but the' In re G.ault ruling 
allowed for quicker progress. 99 Gerald Gault's parents chal- 
lenged the Arizona Juvenile Code's lack of due process proce- 
dures, and the United States Supreme Court listed the minimum 
due process requirements for juveniles in cases where prison 
time is possible, 100 

Three years later the In re Winship 101 decision handed 
down by the Supreme Court reversed a New York Family Court 
decision, (appealed from the New York Supreme Court), 102 because 
the case was decided by just a "preponderance of the, evidence , " 
as required by the New York Family Court Act of the^t ime . 103 
The Supreme Court decided that, if a juvenile is charged with 
an act which would-be a crime if committed by an adult, even a 
juvenile should receive a conviction with pioof "beyond a rea- 
sonable doubt. " 10A , ■ 
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Two decisions helped to further shape a person's right to 
privacy. An adult's right to privacy in family § relationships 
was strengthened with the^ Griswold v Connecticut U. S. Supreme 
Court decision. 105 The minor's right to privacy was recognized 
in Merriken v Cressman . A junior high school student wanted 

an injunction against the start of a school's drug prevention , 
program whose purpose it was to aid school authorities in find- 
ing potential drug abusers. The problem was not the concept of 
drug prevention, but the method of identification through the 
use of a questionnaire which asked questions about family rela- 
tionships and rearing, 107 There was no mention of drug's in the 
questionnaire , ; and no attempt was made to define what was meant 
by drug abuser, what a potential drug user was, or what was the 
correlation, if any, of the testijig methods with the results 
wanted. The Merriken court concluded that the questionnaire 
was of a "highly personal nature," (private facts), and the way 
used to inform the students and their parents about the pro- 
gram's methods and goals did not approach the status of "inform- 
al consent.", The District Court issued the injunction against 
using the questionnaire and said, "the fact that the students 
are juveniles does not in any way invalidate their right to 
assert their constitutional right to privacy." The court 
strengthened its stand when they stated: , c .. 

This Court would add that the right of privacy is 
on an equal or possibly more elevated pedestal 
than some other individual Constitutional rights 
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and should be treated with as much" deference 
as free speech. 108 Y ' 



Because the court analyzed the methods as weil as the stat- 
ed purposes the test, school testing programs generally should 
be clearly outlined, have, a stated purpose, and use proven and 
effective methods. 109 A minor's rights may be violated if the A 
student is separated from regular class placement, in the I.E. P. 
process, for example, because of the .use of unreliable evaluation 
tests or methods, or if tk&re is no correlation between the tests' 
validity areas and the final placement. Physical segregation of ; 
misplaced "emotionally-disturbed problem children' might heights 
en the emotional and psychological differences which are the 
reason for their behavior, difficulties. 110 7 * 

i 

A study of a related problem ,v confidentiality of records, 

caused a change which strengthened the A.P.G.A. Ethical Stand- 
Ill 

ards. The resulps showed* that school counselors' were likely 

% to release school records in 1962 to many dif f.erent^agencies 
without looking at .the validity of school test scores when 
applied to non-school uses. 112 A follow-up in 1970 113 showed 
gre^t improvement in confidentiality, but even FERPA only re- 
quires permission to disclose' to a third party, without any 
interpretation required, except\in coyrt. At times stat^ laws 
required the explanation be made by a qualified professional. 
No mention is made of validity of the school test scores fc*r 
non-school us- U4 VTfTls is relat^d^to the False light form in 
Privacy. / 



Court decisions have increased the- constitutional rights of 

juveniles beyond school records. Privacy rights of minors were' 

strengthened with several recent decisions about abortiqn. In 

115 

Foe y Vanderhoof , a Colorado statute required parental con- 
sent for an abortion, and the minor plaintiff felt that ' the law 
violated her right to privacy as guaranteed by the First, Ninth, 
and Fourteenth Amendments. The two important issues . presented 
'were as follows: first, did the adult right to privacy for 
* abortion obtained from Roe v Wade 116 and Doe v Bolton 11 . 7 apply 
to minors? Second, did any compelling state interests 118 justify 
the difference in "treatment between minors and adults? The Foe 
Court ruled in favor of the right of privacy. " It used the 
Supreme Court rationale from Roe v Wade when- it called privacy a 
right which is "a personal one guaranteeing to the individual * 
the right to make basic decisions concerning his or her life 
without interference from the government . 1,119 They concluded 
that "minors are entitled to the personal right as well as 
adults. ^ 2 ,° The Foe Court cited Coe v Gerstein 121 when it 
declared, "a pregnant woman under eighteen years of age canrifct, 
linder the law, be distinguished from one over eighteen years of 
age in reference to 'fundamental', ''personal', constitutional 
rights." y ■ 

The United Spates Sup- -me Court, in Planned Parenthood of 
. Central Mo., et.al. v Danforth , upheld the minor's right to 
privacy in an abortion situation. It held that: 
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Constitutional/rights do not mature and come ' 
into being magically only when one attains the 
state-defined age of majority: Minors, as well 
as adults, are protected by the Constitution and 
possess constitutional rights. 123 

On a different subject- with the topic of minor's constitu- 

tional rights, the desire to "act in the best interests of the 

child" is usually the reason given for state or local .interven- ■ 

tion in the lives of juveniles. In Wisconsin v Yoder , 2 ^ an 

Amish father sued to find whether his son could be required by 

the state to attend school past the eighth grade, if the values^ 

taught in school were against the Amish religious value, and 

they had alternate religious education in Bible reading required, 

and the grammar school education was sufficient for an Amish *~ 

farmer. Mr. Justice Douglas wrot^ that although the father was 

being listened to in the case, no record was in evidence that 

the boy's wishes were to be considered. M The child, therefore, 

should be given -an opportunity to be heard before the state 

12 5 

gxves the exemption which we honor today. 1 

On the other hand, the Foe court wrote that some state 

regulations infringing on. the right of privacy may be appro- 

I 

priate" 

The state may infringe on the constitutional .. 
right to privacy; however, before it may do 
so, it must demonstrate interests so compelling 
$&yto justify the intrusion on the fundamental 
right involved. The legislation must b£ narrow- 
ly drawn and confined or restricted to the com- 
pelling state interests . 126 
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Minors. 1 constitutional rights, especially privacy, have 
gained attention and strength through the amalgam of court deci- 
sions. While the right of privacy is not absolute, 127 , it is 
constitutionally protected. *° Children have been recognized 
as "persons" constitutionally, 129 and havey^been given rights 
equal to those of adults in those areas. These rights have been 
shown to prohibit school authorities from requiring students to 

ion 

^vtell personal memories and experiences or requiring a parent 1 s 
permission for legal abortions. 

SCHOOL COUNSELORS ^ CONFIDENTIALITY, AND PRIVILEGED COMMUNICATION 

The last step is to relate Privacy to confidentiality and 

privileged communications. The Right to Privacy has been des- 

cribed for adults and juveniles, but what happens when ft private 

facts" are given to school officials, as in particular, to school 

counselors? Prpsser's third form, of the tort action cases of 

Right to Privacy, "The Public Disclosure of Private Facts, 1,132 

is one of the two bases for confidentiality in the counseling 

role. The other major basis for confidentiality lies in the 

"mutuality o£ confidence 11 necessary for the counseling relation- 
133 

ship to exist. It is in confidence that the student- client 

tells secrets, about the inner self,^ to the counselor. Since a 
large part of the counselor's work involves receiving highly 
personal information, each counselor does well in keeping tb-is 
trusft in proper perspective at all times. The counselor is 
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expected to maintain the confidential relation of the counseling 

relationship whether the material is written or spoken. .It is, 

after all, the client's Right to Privacy^ 

Earlier parts of this paper dealt with actions which did 
not legally invade privacy (" . '. so long as there is not" a 
breach of confidentiality; trust, or confidential relation.") 134 
Now there are more varieties of limits to the ability to keep 
all information private and confidential . * 

The differences depend on which of two kinds of communica- 
tion is involved. The first, confidential information, is rsal- 
ly "an ethical term referring to the decision made by a 
professional that he will not reveal to others what he has 
learned in, private interaction." 1 ^ 6 The' second, privileged 
communication, "refers to the legal privilege certain profes- 

sionals tiave nbt to disclose certain information in a court of 

till ^ 

law." The early common law privileged communications provi- 

sions included only attorney and client and husband and wife, 
and have been given the privilege in American law, as well. 
Others such as doctor, priest, accountant, government worker, 
psychologist, counselor, and social worker, and their clients 

have been given privileged communication laws in a more limited 

138 

number of states. 

There are nineteen states that have some kind of privi- 
lege for the school counselor. (A complete listing of these 

i on 

states is in Appendix I at the end of this paper. ) , The way 
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that a special relationship is determined to be a confidential 
relationship, and therefore, worthy ofN^aving privileged com- 
munications, is sometimes determined with Wigmore's four crite- 
ria- 

1. The communications must originate in a confi- 
dence that- they will not be disclosed. 

2. This element of confidentiality must be essen- 
tial to the full and satisfactory maintenance of 

/ the relation between the ^parties. 

3. The relation m|ist be one which j.n the opinion 
of thje community ought to be sedulously fostered. 

4. The injury that would inure to the relation by 
the "disclosure of the communications must.be great- 
er than the benefit thereby gained for the correct 
disposal of litigation .140 

The school counselor-student relation may, indeed, meet the 
definition for confidential relationship, and all four of Dean 
Wigmore's criteria may be met, but many state legislatures don't 
acknowledge the need for the statute for privi] aged communication 
for the school counselor. Arizona doesn't. 

Confidential relationship also involves the ethical deci- 
sions involved with confidential communications. Even if there 
is no court room privilege, there is a mutuality of confidence, 
and therefore the student- client may assume that the communica- 
tion is confidential in all situations. Even if there is 
privileged communication in the state, there might still be 
restrictions from the school administration through board 
polipy or district regulation, or restrictions from state stat- 
utes. The counselor should make it clear, to the client from 
the start what information about them may be given to other 
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persons, who these persons may be, and in what form the 
information may reach them. This practice' eliminates any need 
to violate confidences in cases of imminent danger , since from 
the start such information can be defined as not being privi- 
leged. 141 Exceptions to the privilege include: . judicial dis- 

^ "1/9 " 

cretion exception, ^ child victim o. abuse exceptions , 143 j 

future crime exception (e.g., Tarasoff v University of Califor- 

144 

nia Board of Re gent O , malpractice exception or client re- 
lease of privilege. 145 Client release happens because the 
privileged communication statute is actually an extension of 
the client's Fifth Amendment privilege, and therefore', -the .pri- 
vilege is the client's, not the counselor's. 146 

r 

< 

This waiver of 'privilege happens automatically w" ; enever a 
person makes a claim about emotional or mental distress, but it 
may be done at any time by the person eligible to release privi 
lege. There are times when privilege may not be claiwed. Be- 
cause of the problems of large counselor to student ratio, not 
every student will have worke 5 with a counselor. ' If a student 
is referred to a school counselor, social worker, or school 
psychologist for psychological, testing or examination under 
Public Law 94-142, for example, the: examination alone is not 
considered a treatment (confidential relationship), and there- 
fore the privilege is not allowed. 147 The treatment must start 
at the same time as the examination to be considered privileged 
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information. Also, if the information was not privileged before 
being disclosed to the counselor., it does not-become privileged 
when given to the counselor. 14 ** 

s — 

The school counselor has other considerations when deter- 
mining which information may be kept confidential. Host coun- 
selors, in surveys, agrees in theory that' their responsibility 
is first to the student (or staff, or parent ')- client , and 
second to society or the institutions. 149 (The" limitations of 
imminent danger to client or third persons were excepted, of 
course.) In reality, the school counselor is Mten in' a aost, 
difficult position, because of differences in perception be- ' 
tween the counselor and some others on the school staff. Two 
major sources of difference in practice are« (1) the percep- 
tion of the strength of the professional" image of the counselor, 
and therefore a perception of greater ethical concern^ for 

confidentiality ; and (2) the kind of professional support pre- 

4 . 

sent in the district to maintain a' good practice of confiden- 

' .. '150 : 
tiality.. . 

The concerned counselor is often surrounded by some / 
administrators and teachers who don't recognize or accept the 
counselor's professional status as much as students, parents, 
and the rest of the staff do. Some J administrators and teachers . 
are not sensitive to the concept oj/ confidentiality as an- as-' 
pect of their profession, and put a lot of pressure on counsel- / 
ors to violate the privacy of the student or- student *s family. 
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through releasing confidential inf onnation . 151 Some of the 

i 

reasons those administrators give are related to real concerns 
about attitudes of the publics pressures from the public, or 
'Surprises" from parents' complaining. If the counselor's 
professional identity and trust level is perceived as good, 
then a consistent ethical practice will help to lessen principal 
anxiety, arid help the principal to lend support. 

If a principal or a teacher refers a student to f the 
counselor, then there is some feedback expected, of course. ! As 
with the student, the teacher-client* should be told the limits 
of disclosure froni the student allowable under Rights of Privacy 
Then there will be no false expectations from the referring sta'ff 
member. The staff member should then be treated as a profession- 
al, and given the pertinent information necessary for the class- 
room relationship, or to lessen the teacher's concern for the 

152 

student's personal existence. Sometimes there is very little 

that may be released and the teacher should then be given assur- 
ances about the student's welfare, and cprt.ainly not be ignored, 
because they have as much feeling for the students as the coun- 
selor. They did, after all, refer the student because of con- 
cem for the student. 

The rights of the parent and confidentiality of the student 
communication sometimes creates great problems. As in the pre- 
vious examples, the parent-client who requests that a counselor 

have a conference with the son or daughter should have explained 

1 • 
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not only what the limits of confidentiality will mean in 
reporting back to the parent, but also the importance of confi- 
dentiality to the counseling relationship in enhancing the 
student ability to solve the problem. No secret information 
should be given to the parent of an older student which would 
break the special relationship with the student, 154 

The philosophy of a school district or State Department of 
Education, about the student, will usually include increasing 
responsiblity and decision-making ability through activities as 
the student gets older. It would seem that a graduated scale 
would be a good guide for courts or legal scholars and educators 
to develop together. A developmental Privacy Rights scale to £ 
go with the developmental curriculum and the developmental 
mental-age scales being used for the general school population, * 
This guide could help as a guide in structuring new district 
policies, state statutes on a variety of subjects, but particu- 
larly those policies concerned with Student Right to Privacy. 

A sample scale for developmental Privacy Rights responsibil- 
ity was developed by Edward Ladd in his 1971 article. 155 
Possible categories for schocl-age young people follow: young 
children (ages six to nine), older children (ages ten to thir- 
teen), and youths (ages fourteen to seventeen) to complement 
the eighteen-year-old adult with full rights to Privacy. A 
fourteen-year-old with a drug* problem or pregnancy might be 
given the confidentiality- level that would not be appropriate 
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for an- eleven-year-old. The scale would reinforce the fact that 
they should be given ever-increasing responsibility as each 
gets older. 

Some states with counselor privilege have written the stat- 
utes to exclude the parent from releasing the privilege, and 
therefore from receiving the information without the student's 
permission, while others have included the parent. The policy 
and procedures of the school district must be clearly examined 
for identification of those areas where the administration be- 
lieves it can require the counselor to provide information 
which a student has shared in counseling sessions. 156 Again, 
the student must be informed about the limitations. 

Other agencies, prof essionals , and schools should be treated 
with the same principles ' in mind from the ethical standards, 
statutes, administrative r.ules , and the Right of Privacy for 
the scudent. The Colorado Supreme Court in Rugg v McCaTy ^yTy 7 
and. a Mew York case, in Blair v Union Free School 
have shown that school personnel may be held liable, for release* 
of information about a student improperly", if. it results in 
''physical or mental distress and/or suf f ering. ' ,159 An example 
would be to receive information about family matters, and then 
release them out of malice toward the family. ^® 

iHj a related Right of Privacy matter, in some jurisdic- 
tions, ^it is against the law to record (audio or video) confi- 
dential communications without client permission (during 
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counseling sessions, for example).*" This law is a direct 



derivation from Dean Prosser's Intrusion form of Invasioh of 
Privacy . 

A study was conducted in* Georgia with mental-health counsel- 
ors who asked their clients to sign a consent form before therapy 
16 2 

started. The consent was needed to be able to release the 

client records to the State* for computer storage under the Pri- 

163 

vacy Act of 19 74. The clients who received an explanation of 

all options, and their rights under the law, and who then real- 
ized that they could receive counseling, even if they refused to 
sign, protected their rights, and only twenty percent signed the 
release. These results compared with one-hundred percent sign- 
ing for the ones who were presented with the form, before the 

first counseling session, and asked to sign without explaining 

164 

their right to refuse., 

Group Counselling is a real problem for confidentiality. 

163 

According to Prosser's Torts , if there is no breach of confi- 
dentiality, trust, or confidential relation, the information may 
be released to an individual or a small group. Wayne Cross, 
in a 1970 law journal article*"^ discussed this topic, and drew 
the following two conclusions: first, even with oaths for each 
member of the group for secrecy, there is no guarantee of inva- 
sion of privacy for the clients 1 confidential communications; 

and second, there are only a few legal problems which would 

168 

cause worry of privileged testimony, anyway. Two of th^m are 
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drugs and past crimes. The Robinson v California 169 case, a 
United States Supreme Court decision, found that states may not 
punish drug addicts for their addiction, but. they must treat it 
as an illness. 70 The past crime situation is*still a problem 
which could be handled with a pre-session limit talk on confi- 
dentiality. The ethical situations of a member's malicious in- 
tent could definitely ruin a conf identiall^up therapy session, 
and the group leader must have contingencies to try to protect 
the Privacy Rights of the members. 171 

What about the changing profession? As better treatment 
and counseling techniques are created, with the research from 
this emerging prof essionaT^le for the school counselor, the 
counselor could become out-of-idate , and find that an accepted 
procedure, or lack of procedure from the 1960*s could create a 
negligence or malpractice suit for the 1980' The example of 
George Washington dying from blood- letting ,, the recommended prac- 
tice erf 1800, when doctors today could have saved him, points to 
172 

this problem. The usual and customary practice for the 1950 's 

in the schools would not take into account the increase of both 
the Right of Privacy, and civil rights of the 1980' s student, 
and the possible legal problems which could ensue. 



SUMMARY 



This paper has presented the four sections promised in the 
beginning. The first was a General Statement of the Right of 
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Privacy primarily through English common law, American case law, 
and the Warren and Brandeis' "Right to Privacy" articles. 173 
This leading article, as it were, was ;he first to present the 
idea of a separate principle for Right of Privacy. 

The second section was a review of Prosser's Four categories 
of past cases for adult Right of Privacy: (1) Appropriation of 
a person's name or likeness for the defendant's benefit or advan- 
tage; (2) Intrusion on the plaintiff's solitude by intentionally 
and purposefully prying (which could include the case of tape-, 
recording of counseling sessions without perrnission) ; (3) Public 
Disclosure of Private Facts (the closest to the basic daily pro- 
blems of the school counselor's counseling relationship); and 
(4) Publicity which creates False Light in the public eye. 
Professor Bloustein presented the idea of including all of 
Prosser's forms into an ail-conclusive "Affront to Human Dignity. 1 
Even though Prosser could find no case which had been decided on 
so broad a basis, these ideas might be used as an ethical direc- 
tion for the future. 

The third section of the paper covering the Extension of 
the Right of Privacy to Juveniles showed the great protections 
for juveniles in both the general field of civil rights, and the • 
specific field of Rights to Privacy. Summaries of case law 
covering the First Fifth, Ninth, Fourteenth, and the 
sixth Amendments were included. 
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The Basic Rights for Juveniles formed the fourth section's 
coverage of (a) £he ethical basis for confidential communications 
guidelines, 174 and (b) the statutory basis for problems in the 
school system. Especially in the secondary schools, the counsel- 
or was shown as being able to see the total person as an indivi- 
dual with multiple roles and responsibilities. Each of the other 
staff members might see each student in the role for that activ- 
ity, and maybe one or two other roles through extra-curricular 
activities . 

The total perspective has formed the new role of the coun- 
selor from the old single- purpose vocational-educational counsel- 
ing to the comprehensive role which adds on short-term personal 
problem and crisis counseling. The relative importance ' of 
confidentiality with the confidential relationship has greatly 
increased. The importance is one of protecting . the student 
(parent, or staff member) - client ' s Privacy, rather than increas- ^ 
ing the egc- centric view of the person with the title- of Counsel- 
or. By working with, the other interested members of the school 
staf ■", and with the parents, the counselor will be working in 
the atmosphere of recognizing the new responsibility of the new 
protected student. 
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and Evar\d, 69 R.P.C. 10 (C.A.) (1952); and Nichrotherm Electri- 
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87., Oregon Supreme Court gave the/ following reasoning: "The 
common law's capacity to discover and apply remedies for 
acknowledged vjrongs without writing on legislation is one of its 
cardinal virtues , M Hindis h^v Meier and Frank Co., 113 P. 2d 438, 
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297 P. 91 (Calif 1931) (see note 57. supra, and accompanying text; 
Jaa&x Madison, The Federalist X (1787): "As long as the reason 
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97. School Dist. of Abington Twp. v Schempp , 374 U.S. 203 
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Engle v Vitale, 370 U.S. 421 (1962) (no compulsory recitation 
of a "Non-denominational" prayer in school) ; West Virginia 
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15-years-old, was/ ijound guilty of making a lewd telephone call 
and committed ^ the State Industrial School, His parents 
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had been charged with committing an act which would have been 
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102. 247 N.E.2d (1969). 

103. N.Y. Family Court Act, para. 744b (McKinney 1970): 

104. In re Winship, 397 l\S. at 367. ) 

105. Griswold v Connecticut, 381 "u.S. 479 (1965). The Court 
reversed the conviction of a Planned Parenthood League Director r 
for providing married couples with information, instructions, 
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o.^V zone ° f Privacy which government may not force him to 
surrender to his detriment." '(p. 484) Justice Goldbergs con- 

be S^SJ n i° n: 1116 NinCh to the Constitution m^y 

be regarded by some as a recent discovery but since 1791 

to uphold 611 ?o b Sn^ ° f ? h ? Cons titution which we are sworn 
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7ilLl 5 tll Xn& device& '>^d at gating parental conse^ wfthout 
giving the negative information that would make the parents 
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^ 9 ;^° r ^' supra (note 99), p. 233; Burt, "Developing 
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intrusicn--that is, has the need for the state intervention 
been convincingly identified, and proposed to satisfy that 
need.' (p. 127). 

110. Lordi , supra (note 99^', p. 233*. ~~ 

111. American Personnel and Guidance Association, "Ethical 
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113. Robert Boyd, W*. Tennyson, and Reynold Erickson, "Changes 
in Counselor Disclosure of Data from 1962 to 1970," 7 Mea*ure- 
ment and Evaluation in Guidance 32-38 (Apr. 1974). 
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115. Foe v Vanderhoof, 389 F.Supp 947 (D.Colo 1975). 

116. Roe v Wade, 410 U.S. 113 (1973). 

117. Doe v Bolton, 410 U.S. 179 (1973). 

118. Lordi, supra (note 99), gives the following explar-tion : 
The compelling state interest rule' rule, which the ^ourt 
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/?oIox rights -" (p - 229; Shapiro- v Thompson, 394 U.S. 618 
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119. Foe v Vanderhoof, 389' F.Supp at 954, citing Roe v Wade 
410 U.S. 113, 155-156 (1973): They also indicated that "after 
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consent statute, as it relates to the necessity of parental 
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134. see note 64 and accompanying text, supra- "Talking to 
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43?45° arl Syanscm and wi Hiam Van Koose , supra (note 2), P p. * 

136 . Id., p. 43. 
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of P-sychologists, M Professional Psychology , in press (They add 
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exception. M (p. 17); General Statutes of North Carolina 8-53.4 
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John G. Fleming and Bruce Maximo v, "The Patiept or His Victim: 
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lsll£ $±lt a %lls y ?§f ionS: (})Post termination, but know 
danger (high risk), (2)posttermination„ should have known • r 
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APPENDIX I. 
SCHOOL COUNSELOR PRIVILEGED COMMUNICATION : 
S UMMARY OF FINDINGS * - 

Group I. Privileged communication, except: with student consent. 

California - enacted in 1980 

- Ann. Calif. Codes, Educ. 35301 (1981 supp.) 

- school counselor only 

Idaho - enacted in 1971 

- Idaho Codes 9-203 (1981 supp.) 

- school counselor, school psychologist, and 
school psychological examiner 

Nevada - enacted in 19 73 

- Nev. Rev. Stat. 49.290 (1980 ^aupp.) 

- school counselor, school psychologist, school 
psychological examiner, (teacher, admin-drugs 
only) 

North Carolina - enacted in 1971 

- Gen. Stat, of N . C 8-53. A (1980 supp.) 

- school coun lor 

North Dakota - enacted in 1969 

- N . D. Cent. Code Ann. 31-01-06-1 (1980 supp) 

- school counselor 

South DaKota - enacted in 1972 

* - S. D. Cod. Laws 19-13-21.1 (1981 supp ) 

- school counselor 

Wisconsin - enacted in 1968 

- Wise. Stat. Ann. 885.205 (1981 supp.) 
/ - school psychologist 

Group II. Privileged communicat ion , except with student and 
parent consent . 

Illinois - enacted in 1979 

- 111. Ann. Stat. 9U-801 
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- Psychiatrist, physician, psychologist, social 
worker, nurse, or therapist providing mental' 
health or developmental disabilities, services 
or any person not prohibited by law from pro- 
viding such services or from holding hj-mself 
out as a therapist if the recipient reasonably 
believes that such a person is permitted to do 
so. Therapist includes any successor to the 4 
therapist. # ^ 

- with consent of parent or guardian if child is 
under 12; with consent of both recipient and 
parent if between 12 and 18 years ; consent of 
client if 18 years or older, or guardian if 

he has been adjudicated incompetent. 

Montana - enacted in 1971 

- Mont, Code Ann. 26-1-809 (1981 ed.) 

- school counselor, school psychologist, school 
nurse, school teacher employed by any educa- 
tional institution. 

Group III. Privileged communication, except with parent consent. 

higan - ejected in 1963 (original in 1935) 

- Mich, Stan. Ann., evid. 27A.2165 (1981 supp.) 

- guidance officer, teacher, school executive* 

or other professional person engaged in charac- 
ter building in the public schools or in any 
other educational institution, including any 
^clerical worker 

Oklahoma ~ enacted "in 1971 

- Ok la. Stat. Ann. 70-6- 115 (1980- 81 supp.) 

- teacher (school counselor covered, also) 

Pennsylvania. - enacted in 19 72 

- Penn. Cons. Stat. Ann .42-5945 (1981 supp.) 

- guidance counselor, school nurse, school 
psychologist, home and school visitor, or w 
clerical help for them 

(parent or guardian consent, if student under 
18, or student don sent', if student over 18) 

Group IV. Privileged communication, but no provision for release 
of information 

Indiana - enacted in 1965 (revised in 1976) 

- Ind. Stat. Ann. (Code Ed. ) 20-6.1-6-15 (1981 
supp.) 

- school counselor 
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Maine 



Oregon 



- enacted in 1973 

- Maine Rev, Stat. Ann. 20-806 (1981 supp.) 
>~ school counselors, elem, sec, or post-sec. 

- enacted in _ 

- Oregon Rev 



Skat. 44.040 (kj , (k) 
certificated staff member in civil. action 
about personal affairs of sttjdent or family, 
which would tend to 'damage or : incriminate 
student or family; school counselor in civil 
or ; criminal about past use,, abuse or sale <yf 
drugs or alcoholic liquor. 

Group V. ^Ivileged communication for drug or^aicohM abuse only, 
Und only during drug counseling and treatment.*) 

Connecticut ~ enacted in 1978 

- Conn. Gen. Stat, Ann. 10- 154a (1980 supp.) 

- professional employee of school (certificated 
employee, or teacher where no certificate re- 
quired, administration officer of a school, 

■ school nurse) : 

' (physical evidence obtained from student must 

given to law enforcement, anci name of' stu- 
dent and employee safe) 

Maryland £- enacted in 1971 

- Ann. Code ofMd., Educ. 7-410 (1981 supp.) 

- teacher, counselor, principal, ■; - other pro- 
fessional educator 

+Souch Carolina - enacted in 1971. 

Code of Law of S. C. 44-53-140 (1980 supp.) 
i - any counselor during treatment for drug abuse 



Wteshihgton 



- enacted inO#71 

- Wash. Rev. Code 69.54.070 

- counsel or or rehabilitation worker during 
treatment for drug abuse. 



Group, V£ . 

i 

Kansas 



Privileged communication, infectious and communicable 
diseases only . 

- enacted in 

- Kan.. Stat. Ann. 65-118* 

- any person licensed to practice the healing 
arts, dentist, physician's assistant, licensed 
social, worker, teacher, or school administra- 

r tor 
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Group VII. States where legislation didn't get committee approval 
1 Arizona 
Iowa 

Virginia 
West Virginia 

Group VIII. States where legislation approved in committee, but 
ranea to get state legislature vote. 

Colorado Minnesota ~\ 

Florida New Jersey 

Hawaii Texas 

Illinois Utah 

Kentucky Wisconsin 

Massachusetts 

Group IX. States where legislation passed the legislature but 

vetoed by the governor. 

New York (19 73) 

roup X. States where there is no privileged communication for 
school counselors, and haven't tried. 

Alabama Georgia Mississippi Rhode Island 

Alaska "Missouri Tennessee 

Arkansas Louisiana Nebraska (No record of New Mex- 

ico, Vermont) 

Daniel H. Nasman, L egal Con cerns for Counselors (A. S C A ) 
ERIC, ED 137 714, TS77, [ ~ 

• Personal research in University o£ Arizona Law Library, 1981 / 
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